refused to sign the Convention. The US delegation also claimed that the

Convention would take away Americag jobs though how this would happen
wis never explained.

I. An Overview of the Convention

The conservation and sustainable use of biological diversity and the
proeblems relating to climate change and global warming are among the
maost important issues facing the world at the present juncture. The destruction
of habitats is causing thousands of species to become extinct every vear and
the consequent loss of biological diversity has emerged as a major factor in
what might become an irreversible climate change. Biological diversity,
therefore, needs to be conserved and used in a sustainable manner so tha
mankind can derive optimum benefit from the world's genetic resources.

The international community has already enacted several instruments o
protect biological diversity, but they have proved to be inadequate. It is,
therefore, essential to supplement such action by a global Convention which
would enable the present generation to discharge s responsibality 1o future
ones by preserving their heritage.

Responding 1o these concerns, the Convention on Biological Diversity
evolves a broad legal frmmework pooling together a wide range of actions &t
national and intemational lkevels for conservation and sound use of biological
diversity that have hitherio been teken on a piecemeal basis. The Convention

consists of a Preamble, 42 anicles and two annexes. Annex | sets out an
indicative list of categories of biological resources which arc relatively
more important for conservation and susiainable use. The Contracting Parties
are required o identify and monitor these resources for purposes of in sifu
and ex vitw conservalion and sustainable use. Pant one of Annex 11 lays
down the procedure for arbitration of disputes which may arise between the
Contracting Parties over the interpretation and application of the Convention.
part iwo of Annex Il sets out the procedure for setiling such disputes
through conciliation.

Fundamental norms and principles

legal regime for the conservation and sound use of biclogical diversity &t
national and international levels. This it proceeds 10 do, firstly, by recognizing
certain fundamental premises and then by developing norms and principh
based on those premises which are later spelt out in the substantive provisions
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appropriate access 1o relevant technologies is vital to meet the needs of
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. and that biclogical diversity should be conserved and sustainably used

not only for the benefit of the present generation but also for future

In the light of the foregoing, the objectives set forth in Article | of the

(i} hhhﬂﬂﬁﬂn@ﬁlﬂmwrﬂwpﬂmlmﬂhﬂum
gencralions,

259



(i) the sustainable use of its COMponents;
(i) fair and equitshje Hmingnfﬂuh:nﬂ'mdnmhinbhnﬁhnhn'
(iv) Ipprnpnm transfer of relevant technologies taking into account tht
miellectual property nights; and
(v} appropriate funding.
mm.nﬁmlmn‘inwhimthmﬂhjmhﬂn
quﬂudnﬂhﬂurthvmtm" of the Convention ‘mhcwmudm

Definitions

General Obligations

States 10 expioit their resources pursuant to their environmental policies.
Hmhmwﬁhmuﬁhﬂiﬁhmhﬂﬁhwi;::ﬂulr
puhmwmmﬂhm:mhg:mﬂ:mnruhﬂ
wuﬂmwmmummm,mmdm
term “control” connotes that even if such an sctivity is pursued outside i
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would be responsible if the activity causes damage to the environment of
areas beyond its national jurisdiction.

Article 4 on Jurisdictional Scope was inserted in the Convention al the
ﬁﬂhmd-fntlmiun”h:[ﬂﬂhmﬁﬁulhﬂwhjmhthﬁghﬂﬂ'
ﬂﬁuﬁ-“ﬁhﬁchﬂhyumrﬂﬂhﬂucmuuﬁn;rmm; cach
mhqmuwgumimﬂhmni}hm
uﬂmﬁhﬂ]m%ﬁ:ﬁmhﬂh%hﬂhﬂﬂ:
and {ii) in the case of processes and activities carried o under its jurisidiction

or control, within the areas of i national unsdcabion as well as beyond
the limits of its national junisdiction. The Contracting States are thus ohligated
io enercise wemitonial as well as extra wemitonal jurisdiction.

Aiticle § obligates the Contracting Parties 1o cooperate with each other
either directly, or where appropriate, through compelent international
organizations in areas beyond thewr national jurisdiction of on other matters
of mutual interest in the context of conservation and sustainable use of

Anicle 6 obligates the Contracting Parties 1o develop their national
strategies, plans or programmes or adapt their existing strategies, plans or

for the conservation and sustainable use of their biological
diversity. It abo obligates them (o integraie the conservation of biological
diversity with their relevant programmes or policies.

Anicle 7 requires the Contracting Parties to wentify and monitor through
sampling or other techniques components of biological diversity imporant
for conservation and sustainable use and processes and categories of activities
likely to have a significant adverse impact on the conservation and sustainable
use of biological diversity and to deduce data therefrom for purposes of in
ity and ex situ conservation. An indicative list of categories of hiological
resources which are relatively more important for conservation and
sustainable use is set out in Annex [ of the Convention.

Article 8 lays down the fundamental obligation of the Contracting
to conserve their biological resources in siti. The various modalities
for this purpose include:

() esablishment of a system of protected arcas;
(i) regulation or management of biological resources important for
conservation within or outside the protected areas,
(i) protection of ecosystems, natural habitats and the maintenance of
viable populations of species in naturnl surroundings;
(iv) development of arcas adjacent to the protected areas with a view 1o
enhancing the protection of those arcas;
(¥) rehabilitation and restoration of degraded ecosystems and recovery
of threalened species;
{vi) management and regulation of risks associated with the use and
release of living modified organisms resulting from bictechnology
~ which are likely to have adverse environmental impacts;
(vli) Control or eradication of those alien species which threaten

ECORyslemn,;
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Article |1 obligates the Contracting Parties to adopt effective social
and economic measures 0 encoursge conservation and sustainable use of
biological diversity, The aricle enjoins the Contracting Parties, taking into
account the special needs of the developing countries, to establish research
and training programmes for the identification, conservation, management
and sustainable use and development of biclogical diversity and its
components. Article 13 requires the Contracting Parties (o promote general
awareness about the importance of and the measures required for the
gcongervation and sustainable use of biological diversity and to cooperte
with other States and international organizations in developing public
gwareness programmes with respect to conservition and sustainable use of

hiological diversity.

Arnicle 14 obligates the Contracting Parties to monitor environmental
impact assessment of their proposed projects or programmes that are likely
to have significant adverse effects on biological diversity, whether within
or outside the limits of their national jurisdiction and to take appropriate
measures (o avoid or minimize the adverse effects. Where such projects or
programmics are likely to significantly affect adversely the biological diversity
of other States, the concemed Contracting States is required 1o avoid or
minimize the adverse effects through conclusion of hilateral or multilateral
ammangements with the affected Siate or States., However, where the danger
or damage to the environment of other States is imminent or grave, the
Contracting State concemned is required 1o notify immediately the potentially
affected State or States and to initiate the necessary action to prevent such
donger or damage. Significantly, the Arnticle has left the guestion of liability
and compensation for damage to the biodiversity of other States to be
decided on by the Conference of the Parties, the apex body designed to
administer the Convention.

Article 22 deals with the question of relationship of this Convention
with other existing international conventions in the field of conservation of
biological diversity. It states that the convention does not affect the rights
and obligations of any Contracting Parly under existing Conventions except
where those rights and obligations would cause a serious damage or threat
to biological diversity.

Article 26 requires the Contracting Parties to submit reports to the
Conference of the Parties on the actions taken by them for the implementation
of the Convention and their effectiveness in meeting the objectives of the

Convention,




Access to Genetic Resources and Trunsfer of Technology

The provisions of the Convenlion which address these crucial issues are
contained in Articles 15 o 19 Article 15 regulates sccess (o genetic resources
of which the developing countries are the main repositery and which had
hitherto been relatively free. Recognizing the principle of sovercignty of
States over their natural resources, this article invesis the national
governmenls with the authority (o determine access (o their genetic resources,
It also frames the complementary rule that access, where granted, shall be
on mutually agreed terms and subject to the prior informed consent of the
Contracting Party providing the genetic resources unless atherwise
determined by that Party. Subject to these overriding principles, the
Contracting Parties are required 1o create conditions to facilitate access 1o
genetic resources by the other Contracting Parties and not to impose
restrictions thit run counter 10 the objectives of the Convention. It also
obligates the Contracting Parties to carry out scientific research based on
genetic resources provided by other Contracting Parties with their full
participation, and where possible in those countries: it also requires the
Contracting Parties 1o share in a fair and equitable way the results of such
scientific research and the benefits arising from the commercial and odher
utilization of genetic resources with the Contracting Pany providing those
resources. Such sharing is required 1o be on mutually agreed terms.

Article 16 is another key provision of this Convention. It, first of all,
recognizes that both access 1o and wansfer of technelogy among the
Contracting Parties are essential elements for the attainment of the objectives
of the Convention. With thiz premise, it frames a number of obligations for
the Contracting Parties in the context of access to and transfer of technology
It obligates each Contracting Party to undeniake to provide and/or facihitate
access for and transfer to other Contracting Parties technologies relevent to
the conservation and sustainable use of biological diversity, Such access
and transfer are to be effected under fair and most favourable terms, including
on concessional and preferential terms where mutually agreed, and where
necessary, in accordance with the financial mechanism envisaged by Artiches
20 and 21 of this Convention. However, in the case of technology protected
by patents and other intellctual property rights, such access and transfer are
o be provided on terms which are consistent with those rights, But for
Contracting Parties, which are developing countries, and which provide
genetic respources, the access to and transfer of relevant technologies is to be
facilitated on mutually agreed terms, notwithstanding the protection of the
intellectunl property nghts, Ii also obligates the Contracting Parties to
encourage their private sector to fucilitate access to, joint development and
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transfer of technology for the benefit of both governmental institutions and
the private sector of developing countries. It also requires the Contracting
parties to cooperate with a view to ensuring that patents and other intelleciunl
property rights which have an influence on the implementation of the
Convention do not run counter to the objectives of the Convention.

Article 17 which is closely connecied with both Articles 15 and 16,
enjoins the Contracting Parties to facilitate continuing exchange of
infarmation from all publicly available sources relevant o conservation and
gustainable use of biological diversity taking into account the special needs
of the developing countries, Article 18 obligates the Contracting Parties to
promote international technical and scientific cooperation in the context of
conservation of biological diversity, and where necessary, through appropriate
international and national institutions. In particular, it enjoins the developed
country Parties to promote such cooperation with the developing country
Parties 5o as (o enable the latter to implement the Convention inter alia,
through the development and implementation of their national policies, It
also muandates the Conference of the Parties, at its first meeting, to consider
establishment of a clearing-house mechanism to promote and facilitate such
cooperdation.

Article 19 iz addressed to the handling of biotechnology and distribution
af its benefiis, It requires the Contracting Parties to take appropriate measures
to provide for the participation of other Contracting Parties, especially the
developing countnies, in biolechnological research activities, which provide
the genetic resources for such research, and where feasible, in those countries.
It also obligates the Contracting Parties to provide sccess on mutually
agreed terms to developing country Parties to the resulis and benelits arising
from biotechnologies based on genetic resowrces provided by them, The
Contracting Parties are further obligated 1o énsure that any natural or legal
person umder their jurisdiction or control who intends to introduce in another
Contracting State genetically modified organisms which may have an adverse
impact on the biological diversity or environment in that country, to ohiain
an advanced informed agreement of that Contracting State and to make
available to the latter all information about the safety regulations.

Financial Resources and Funding Mechanisms

Article 20, 21 and 39 aré the key provisions of the Convenbion related
I fingncial resources and the funding mechanisms. Article 20 deals with
the question of financial resources to be provided by each of the Contrating
Parties; Article 21 lays down the procedure for establishing a financial
facility able to provide financial assistance to the developing country Parties
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on & grant or concessional basis, Article 39 provides for interim financial
armangements for the period between the entry into force of the Convention
and the firt meeting of the Conference of the Parties ar until the Conference
decided the designation of a financial facility

Paragraph (1) of Anicle 20 requires each Contraciing Party 1o provide
financial support and incentives for the nationnl activities almed m
conservation of biological diversity in accordance with its national plans,
priorities and programmes. Paragraph (2) obligates the developed country
parties 1o provide new and additional financial resources 1o enable the
developing country partkes 1o meet the agreed incremental costs 1o them for
fulfilling their obligations under the Convention. The term “agreed” signifies
that the incremental costs will be agreed between the concerned developing
Party and the financial mechanism contemplated by Amicle 21 wking imo
account the policies, straleges and priorities and the eligibility critera of
each developing country party. An indicative list of such incremental costs
is to be established by the Conference of the Parties at its first meeting.
Further, a list of developed country Parties and other Parties which would
voluntarily assume the obligations of the developed country Parties
(presumbaly countrics in Easiern Eroupe undergoing transition 10 a market
economy) is also (o be established ot the first meeting of the Conference of
the Parties. Paragraph (3) envisages a framework for direct financial
cooperation between the developed country and developing country Parties
related 1o the implementation of the Convention. Paragraph (4) makes the
extent of compliance by the developing country Pamies of their obligations
under the Convention contingent upon the extent of implementation of the
commitments of the developed country Parties related 1o financial resources
and trumsfer of technology. It i further clanfied that compliance by the
developing country Parties of thewr obligations under the Convention will
also depend upon the stale of their economic and social development and
eradication of poventy which are recognized as their firt and overnding
pnorities. Pamgraphs (5), (6) and (7) require the Contracting Parties 1o give
special consideration to the special necds and peculiar situation of the least
developed countries, small island States and other developing countries
such as those with arid and semi-and 20nes, coastal and mountainous areas.

Amicie 21 contemplates the establishment of a financial mechanism to
provide financial suppont to developing country Parties on a grant or
concessional basis 0 enahle them to meet their obligations under the
Convention. While the proposed mechanism will function under the
supervision of and be accountable to the Conference of the Parties, it
operations will be carried out by an nstitutional structure as may be decided

upon by the Conference of the Parties al i firsi meeting. The proposed
mechanism is required 1o operate within s democraiic and transpaenl syaem
of governance. The Conference of the partics has also been empowered 1o
decide on the eligibility crieria and guwdelines relating 10 access 10 and
utilization of the financial resources at its fird mecting. The scale of
contributions to the propesed fund will also be worked out by the Conference
of the parties after taking inlo accounl the need for predictability, adequacy

and timely flow of funds n accordance with the amount of resources needed

and the imponance of burden-sharing among the comtnibuting Parties. The
Conference of the Pamies 5 also suthonzed o review the effectivenais of
the proposed mechanism including the cniteria and guidelines after two
years of the entry mio force of the Convention and thereafier on a regular
basis. The Contracting partics are enjoincd to consider strengthening existing
financial institutions to provide (inancial assistance for the conservation
and sustainable use of biological diversity.

Since the proposed armangements for financial resources and funding
mechanism comtemplated in Anicles 200 and 21 arc expecied to take shape
only after the first meeting of the Conference of the Parties, Amicle 39
imstiluies inlenm fmancial arrangements for the period between the entry
mio force of the convention and the first meeting of the Conference of the
parties which is 1o ke place not later than one year afier the entry into
force of the Convention or until the Conference of the Parties designales an
imstitutional structure Article 39 designates the Global Environmental Facility
of the UNDP, UNEP and the World Bank to function as the linancial
facility for the imterim period provided it s fully restructured n accordance
with the requirements laid down in Article 21

Institutional Measures

Articles 23 through 32 and 40 deal with the institutional measures for
the Convention itself. These provide for the establishment of the Conference
of the parties as the apex body to admunister the Convention with the help
of a subsidiary body on scient:fic, technical and technologicial advice and
& secretariat. Article 23 establizhes the Conference of the parties as an upex
'hlhr to keep under constant review the implementation of the Convention.
The first meeting of the Conference is 10 be convened by the Executive
Director of the UNEP not later than one year after the coming into force of
the Convention. Thereafter, the ordinory mestings of the Conference will be
held at regular intervals as determined by the Conference at its first meeting.
The Conference will adopt by consensus rules of procedure for itsell and
for any subsidiary body it may establish as well as financial rules for the



funding of the Secrelariat. At each ordinary meeting, it shall adopt a budget
for the financial period unitl the next ordinary meeting.

Arnicle 24 establishes 4 secretarial to service the Conference of the
Parties. It will be designated by the Conference of the Parties at its first
meeting from amongst the existing competent inlemational organizations,
Under Article 40, an interim secretariat is to be provided by the Executive
Director of the UNEP for the period berween the entry into force of the
Convention and the first meeting of the Conference of the Parties.

Article 25 provides for the establishment of a subsidiary body for the
provision of scientific, technical and technological advice to the Conference
of the Parties and its other subsidiary bodies which may be created in the
future. This bady, which is open to paricipalion by all Contracting Parties,
will comprise government representatives competent in the relevant fields
of expertise, It shall report regularly to the Conference of the Parties on all
aspects of its work. lts functions, terms of reference, organization and
operations can be further elaborated by the Conference of the Parties

Article 27 lays down the dispute settlement mechanism in relation to
the Convention. In the event of o dispute ansing between the Contracting
Parties concerning the application or interpretation of the Convention, the
concerned parties are required lo seek solution of the dispute through
negotiation, and failing thal, through mediation by a third party, In case the
dispute is not resolved by these methods, the Contracting parties are then
given the option to either agree on arbitration or reference (o the International
Court of Justice. However, if the Contracling Parties do not so opt, the
dispute is required to be submitted (o conciliation. The rules of procedure
for arbitration and conciliation are set out in Annex IT of the Convention.

Article 28 reluies to the adoption of Protocols to the Convention. Article
29 lays down the procedure for amending the Convention and its Protocols.
Article 30 deals with the adoption and amendment of the Annexes o the
Convention, The Annexes ane restricted o procedural, scientific, technical
and administrative matters. Article 31 invests each contracting Party to the
Convention or any Protocol with one vote. Regional economic integration
organizations are permitted to be parties to the Convention with a number
of votes equal to the number of their constituent member States which are
themselves Contracting Parties to the Convention or any Protocl. Such
organizations are precluded from voting if their Member States excuse their
voling and vice versa. Anticle 32 deals with the relationship between the
Convention and its Protocols. Stotes and regiomial economic integration
organizations can only become parties to a Protocol if they become
Contracting Parties to the Convention.
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Final Provisions

Articles 33 to 38 and 41 and 42 are in the nature of Final Provisions
dealing with signature; ratification, acceptance or approval; accession; entry
into force; reservations; withdrawals: depository; and authentic texts which
are fairly standard. The Convention requires 30 ratifications/accessions for
its entry into force Reservations to the Convention are not permitted.

Hl. General Observations

Although the Convention on Biological Diversity seems to have received
waorldwide affirmation as is evident from the fact that it has been signed by
|57 countries, its success and effectiveness will depend on the sctual
implementation of the crucial provisions of the Convention such as those
related to access to genetic resources (Article 15), access 1o and transfer of
technology (Article 16) and financial resources and a funding mechanism
{Articles 20 and 21).

There is an intrinsic interlinkage between access to penetic resources,
transfer of lechnology and financial assistance to the developing countries
to enable them to carry out their obligations under the Convention. The
value of genetic resources depends on the technology to use them, Although
genetic resources, for the most part, are concentrated in the developing
countries, the technologies to exploit them are mainly with the industrialized
countries which are protected by intellectual property rights. In view of the
obstacles posed by the intellectual property regimes to the diffusion of
hf:hm:rlng].r, which in the context of this Convention, would mainly be
biotechnology, a suspicion lurking in the minds of the developing countries
has been that the developed countries wanted them to conserve their genetic
resources without giving them any corresponding financial or other
compensation. It is for this reason that the developing countries insisted
during the negotiations on a trade-off with the developed countries in the

negotiations so that in return for providing access to this resource, they
are ﬂllllE to secure nccess (o relevant technologies. This would enable them
toy build their own capability to maintain in sig collections, including the
Use of technologies such as cyrogenics (freezind techniques) and
Biotechnology. Biotechnology is 4 fast-growing research-intensive industry
barn of scientific advances in genetic engineering dating from 1973. These
advances have made it possible to create in a laboratory new organisms that
Gan be used 10 make commercial products ranging from improved medicines,
10 better strains of crops, and to bacteria for use in pest control.
Biotechnology has immense potential for contributing to improved health
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care, food production, environmental problems and industry n developing
Countrnes

It was in response 10 these concerns of Ihe developing counines that the
text of Articles 15 and 16 were revised to reflect those concemns. Thus,
Article 15 invests the national governments with the suthority 1o determine
sccess 10 their penetic resources and 1o provide sccess only on mutually
agreed terms and with their prior informed consent, unless waived by them.
It also requires the Contracting parties 10 carry oul scienciific research
based on the genetic resources provided by the other Contracting Parties
with their full panticipation and where, feasible, in their own countries. It
also requires the Contracting Panies to share in a (air and equitable way the
results of such scientific research and the benefits accruing from the
commercial exploitation of genetic resources with the Contracting Parties
providing those resources. This shaning has 10 be on mutually agreed terms.

Whaot couses some concern, however, are some ol the provisions in
Article 16 on transfer of technology, Those provisons, inter alia, provide
that in the case of technology protecied by patents and other intellectual
property rights, the transfer of wechnology s 1o be effected in conformity
with those rights. This has been modified somewhat in the case of the
Contracting Parties providing the genetic moterials by the provision that
such transfers will be effected on mutually agreed terms notwithstanding
the protection of iniellectunl propery nights. This would necessanly imply
that even in the case of Contracting Parties supplying the genetic muterials,
only those technologies would be iransferred over which the Governments
would be having ownership rights or control, but this would not be possible
in case of those technologies which are in the hands of private owners and
are protecied by intellectusl propery rights .

According 10 the Globa! Biodiversity Repori propared by the World
Resources Institute and other world conservation organizations, finding
patentable products 15 nol a guick process. A rule of the thumb in screcning
samples is that only one out of 10,000 actually leads to a marketable
product. The night o own and license genetic materials developed from
discovenies is impemtive since without the guoraniee of exclusive use,
nobody would commit the amount of money-on an average about LIS $ 100
million-required 1o bring each biotechnologically created drag in the market

Against this, i can be contended that the experience of the developing
countries, which have been the main repository of the genetic matenaly, has
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been that most of them have been dnfairly denied compemsation for genetic
substances found within their territory. A frequently cited example s
Vincristine, a cancer drug with a multi-million dollar market developed
from rosy periwinkle of Madagascar which received none of its profits. It
is, therefore, justly srgued by these countries that without some right 1o the
profits from products developed from their genetic resources they will have
few incentives 1o contimue protecting biologically diverse areas.
Since biotechnology industry continually needs samples of genetic
'_putninli found in biologically diverse developing countries, which provide
‘the basis for genetically engineered products, it has been suggested that the
biotechnology firms in the industrialized countries would find it advantageous
o join with biodiverse countries for o regular source of new genetic tamples,
In this context, the World Resource Institute has recommended the two-
year agreement between Costa Rica's National Biodiversity Institute (INBio)
and the US pharmaceotical giasnt Merck and Company as the model for
similar agreements with other developing countries. INBio was established
in 1989 o catalogue and manage Costa Rica's remarkable biodiversity,
~ Under the Agreement, Merck is paying US § | million during the next two
years for the opportunity (o examine the plants and other species that INBio
I8 collecting. INBio prepares from the samples chemical abstracts that are
- sent 1o Merck's laboratories. INBio is reported to receive an unspecified
- amount of royalties (1 1o 3 per cent) from the sales of any products developed
from the genslic materials of these samples. Merck is also donating
equipment (o INBio and training the Institute’s scientists,

Even if INBio receives only 2 per cent of rovalties from ithe
- pharmaceuticals developed from Costa Rica's biodiversity, it would tke
only 20 drugs for INBio 1o be able to eam more funds than Costa Rica
cumently gets from coffee and banana, its two major exports. The INBio-
‘Merck Agreement the only ane of its kind in the developing world, and
because of its success it is fikely to be followed in other developing countries.
Mexico has already set up its own Commission on biodiversity and both
India and Kenya are examining the possibilities. (U.S. Informtion Service,
New Delhi. Economic News from USA August 1992). Thus, for a share of
reasonable profits and access 1o technologies, it would be in the interest of
developing countries (o seek such agreements with the biotechnology firms
in the industnalized countries.

Although in the Biodiversity Convention, developing counines have
somewhat succeeded in himiting the impact of mtcllectual propeny rghts
on the transfer of lechaology including bictechnology, they should equally
be cautious and concerned shout the developments tking place in the
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